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Re: Combined Companie•, Inc., et al 
v. A'l'ir.l' Co:ip. 
Civil Ac'iQA IA, 95·108 <BHP 

Daar CoWU1el: 

Thi• matcer camea before tbe Court on a motion for partial 

recon81d.eration of thia COUrt'• Letter-Opinion dat•d May 19, 1195 

(•the opinion•), brought by plaintiff Winback and COn•erva 

ProgrUl, lne. ( •winback•) . 1 J:n the Opinion. the COuft ref•rred 

certain of the i••u•• at the heart of tbi• litigacion to the 

Federal Communication.a Coaalli••1on (.rec•) I for ad:tudication 

pur•uant to the doctrine of priury juri•dJ.cr.ion. 

The events and fact• giving riae to thia controv9ray are ••t 
forth in the Opinion and ne~d not be reatatlld herein. However, 

further development• and ~ertain conduct by the parti•• 

•U08equant to th• opinion wmdate that the Court now revi•lt the 

ea•e and determine whether interim relief ought to be grant.eel 

pending the outcome of the FCC'• determination. 

In the Opinion, the court ordered that defendant AT•T 

Corporation (•AT~T·) recognise and •ervice Winback'• tran•f•r of 

certain aoo ae~ice aggregation plan• t.o CCI. lkN9v.r, in light 

of the FCC'• primary juri•diction over &ucb i••uea, the Court 

1 •1n~•~lr't ~ppl!c~t:ion !s joined by COmbined Campau.iu, 
tnc. (•cct•), a fellow plaintiff in thia.action. 

• Deapite plaintiff•' contentiozm at tbe bearing on tb1a 
ali'ltion. t.be Cu".&.L. ctwDOt. on the pre•ent rec:ord coaclude the 
pri.ary juriadiction no longer ve•t• with tbe PCC. M .. t fonh 
•~ lengtb :i.n tne op.i.ni.on, the court ta\19t defer to tbe PO: on the 
interpretation of the Tariff •roviaionai governing plaintiffs' 
propoaed tranaaction. That fact:. notwitb8tanding, the Court J.a 
competent to reevaluate the p1rtie11' po"ition8 as they await -
interminably, it ..... -· 11\lCb an interpretation. 
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referred the queation of. whether the PCC tariff• 90\'*ralng the 

1D8tant aggrega~ora permit the fra~tionaliaation of pl... euch 

tbat the traffic under a plan .. y be tr.neferred while tha plan 

it .. lf remain• with the tranaferror. ap.cifically. tlw CO.rt: 

r•ferred to the FCC the iaaue of •wbeeber I 2.1.t (of 7-riff PCC 

Ro. 2) permits an aggregator to tramif•r traffic: under • plan 

without transferring tbe plan it••lf in tha .... traa•ac:tion.• 

Opinion at 15 . > 

When the Court i•lnUld cha Opinion and order in thi• •tt;er 

in May of 1995, there wa• pending before tbe PCC a nqm•t: by 

AT~T that the o:-i••ion detentine the very ieaua outlined .above. 

AT•T had filed Tariff Tranllllittal 8179 Witb the PCC ...ad.QI 

guidance on whether Tariff FCC No. 2 cOl'ltemplat9d tbe tranefen · 

at iaaue herein. The Opinion deferr~ to the PCC"• pr1-ry 

jurilldic:tion on that .. tter. Specifically. tbe CDurt'• Order of 

that date atated: 

oRDSllBD tbat the iene of the tranef er of the 
afore•aid plan• and/or their traffic .. betwieen 
Collbined CDalpllniea, Inc. and Public Sttrviee llnterprine 
of Penn.ylvania, Inc. and it• comipliance or DOt with 
Che ter'lll8 o~ the ~ming taritt be r@t'erred to eJae 
Pederal ~icatione cc-i••i<>n for edjud.lc:atioa 
undttr the doctrine of p:rimuy jurisdiction • • • • 

:a At the wt recent bearing in thi• -ttar. d9fewlent•' 
doUDHl 1ntonaecl the Court tbat ATl.T ba• recmitly i119titutacl 9Uit 
apin•t Public service SnterpriH• of PennaylYaDia, rnc . (•nw•) 
·- tMa intended repo8itory of traffic \IQder the fractio1Mtlittl!! 
pl.U - - to recover upward• of '80 r 000. f)f)I) .t n 1111horttall chargea. 
That action, however, 1• not befott th!!f Court met c!QeG not 
dir@C'tl. y l'ff~'='t th@ d@termination of the iasta=t motioA.. Tb&. 
Court is not eatiafied t~ the. ~ cf a?Iart·fa.lla cm. t.be. 
instant cram:raeticc are aithe.r t184 to ~ ow:..ting•ftt upmr any 
action bet-n AT•T and NE. JM fmtnnt.e. -z, in,fu . 
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May 19, 1995 Order of thi• Court. 

Plaintiff• now a•k the Court to reeon•ider it• May lt, 1995 

ct.tenaination on the groundJI that AT•T has thwarted t.be PCC'• 

ability to deter.in. the iasue by u•• of dilatory tactic• and by 

~trtgbt abuse of the proc••• -~ directly counter to tbe l•~t•r 

and int.a.t of tlw court'• earlier ruling. 

For the purpose• of the in•tant determinatiaa, it 1• 

unconte•ted that AT~T withdrew Tran.a\ittal 1179 an 3une 2, 1195. 

Aa wc:h, the PCC ruli~ which the Opinion anticipated (pr9iaed 

on the then-exi•ting fact•) could not i••ue. SOW.Yer, in Auguat 

of 1995, AT'T repreaented to the COurt that it bad ritbdrmm 

Tran•itt•l 8179 at the beheet of the FCC, and-• in tM p~•• 

of :revi•ing the tran...tttal in preparation for it• l:'e•ublai••ion. 

ln 1ta AUgu•t ie. 1995 letter to the Court, AT•T •tated' 

AT•T has aince reviMd the Tr.anlf9"ittal lan;uage that 
would clarify exieting right• and obligaticaei .tlen a 
cust~r deBire!! to trar.afer a la~ propo.rtiOA of 
traffic of tena pl&n11 available unde.r Tariff llO. 2. • . 
• ATS.T haa alao plrnd to i~l\&dm other pz-1111a•ecl 
tariff reviaion• in tbi• new land •• yet UDmlllblr.d) 
Tr a.nau.i Lt.al • 

ATl&T prof eeHd to the Court that it bad inc:urnd delays due 

to it• .-eking e:w r •nt frana the Tele~nication9 a. .. 11e~ 

Aaeociation6 but that it intended to .w.it it• nrri.•d tariff 

~ran.-ittal with the FCC in Septa.ber of ltfS. M web, at. tlaat 

ti-, the Court took the matter under adYi••••nt. beliWing: that 

the u.rgency of plaintiff•' ma~ian for racoui~c.ioo. ..., 

diffu.wed by AT~T'• repre•entation. i.a ... 



1995 correapondence to the Court, plaintiff• repn•tmted tba~ 

AT~T baa still not submitted it• revised tra1UR1ittal wich the 

FCC. Moreover. plaintiff• reiterated their con•i•ten.t contentio• 

that ~Y FCC con•truction of the relevant caritf langu.ave could 

have proapective effect only. · At that time, Cb.arl•• Heleint 

coun..~ for one of the plaintiff•, pl"9dicted thats 

~ . . if ~ld '-fben AT•T ever.- •\\bait• ~be i•.- fr-.-d by 
thi• Court, AT~T intenda to •addle it with D.1.1119z:ou9 
unrelaced eariff i••ue• requ1rtng notice and co .. •at 
rul-iting. 

BeleiD'• letter brief of OCtober 10. 1'95, p. 2. 

In reepon•e, on llOYetlber 1, 1t95, ATS:T ct.ni .. plaiatlff•" 

allegations at.ating that no deliberate delay bad beeo 

orehe•trated by ATl..T, and t.bat •uch allegations were now -=ot 

eince AT'T bad filed Tariff Tran-ittal ato. 9221 on Octobtlr 21~ 

19,S. .Additionally. AT•T contaated plaintiff•r allevation that 

any tariff trarundttal determined by tb. rec could only bave 

proapective effect -- contending that ti. tariff• in que9t1on had 

never permitted fractionaliaation of plana and Mrvice and that 

the outcc-e of tha Tariff Tran .. ittal Ro. 9229 'llOUld eatabll•h 

that conclu•ion without que•tion. In that corn~, A.Tr.T 

•l•o argued that the Opinion .and Order 4id not ~oe-rily place 

upon ATlcT the onu• of euuring an expedited PCC dttuWli.aation. 

Defendant ot.erved that: 

tJrJ•itb9r Winback nor any other plaintiff fil-.t a 
P9tition in the PCC eont~•eing •T&T•9 tariff right eo 
rafuae to agree to tbe CC:l-PSB tranefer requaat • . 

AT•T'• letter to th• Court dated November l, 1195, p. l • 

• 
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AT•T contends that •uch inaction by plaintif !• •••entially 

••top• Win.back and CCI from now accusing ATt.T of dilatory 

tactic:•. 1iL. 

On lfovellbe~ 8, 1995, plaintiff•• coun .. 1 responded to AT•T•• 

November 1. 1995 volley. Raf•rring to the Supple .. ntal 

C.rtification of. ticbard a·. Meade and it• attached copy of Tariff 

Tranthllittal Ho. 9229, plaintiffs drew the Court'• attention to 

the fact that th• revi•ed trannU.ttal maither focue• tbe i••u• 

a• pJ:>evioualy expreaeed by tM court. nor doe• it. Hrve to clarify 

tba area• of contention in thi• litigation. tlhetber it •hall 

aerve to better enlighten the PCC (who•• experti .. in thi• area 

i• undoubtedly more refined than the Court'•) ia a .. tter for 

speculation -- an endaavor in which thi• C:ourt •hall not 

preeently engage. 

In it• Hovellber 8, 1995 correapondence, Winback correctly 

acknowledged tb4t the Court;• May 19, ltts Letter-Opinion and 

Order def erring t~ fractionalisation i••ue to the PCC pre9Wled a 

ti-ly re•olution of Tranamic.tal 8179. At that ti-. t.be Court 

did not: contemp1ate ~be withdrawal of Tran•aittal 8179 UM!. a• 

such, ••• no need to indicate on whcxl the burden of obtaining an 

FCC ra110lution fell. Plaintiff• •trenuou•lY .... rt that: AT•T 

hA• purpo9ely delayed •uch an Pee dete:r;iaination, altbougb the 

Court need Mk• no finding on that: claim at thi• ti-. However, 

the Court does recognize that the continued delay in effectuating 

a re90lution of the i•aue by the FCC ha• a negati,,. financial and 

busineea illlJMICt upon plaintiff•. Aa •uch, reg&rdle .. of the 

• 



intent. if any, of ATCtT'• post-May 19, lttS conduct, tbla Olnlrt 

m11•t now revisit its earlier deterai.nation and conaider wlMat.bar 

interim relief INY be granted pending a re90lution by t.M l'CC of 

the que•tion '-Fhetber ••rvice and plans .. y bi fractionaliaec:l by 

aggregators. In ao doing, tbe Court i• ~ •••~DI tba role of 

~Ille FCC in deciding tbelte i••ue•, but cannot abriDk -- baving 

retained jurilldiction over thia controv9r•Y -- froa it• 

obligation to protect tbe right• of all parti•• llDCI, wben 

J>09•1ble. to prevent undue prejudice to eitber aide while t:ha PCC 

con•ider• the i••ue• referred to it in tbe Opiniaa and Or61r. 

A8 an initial -tter. tbe Court ncogn.i••• tbat it baa 

previoualy ref erred the iaaue of fractiooaliaation to the rec for 

1tppropriate adjudication in that forum. In the iutant .otion 

for reconaideration,, the Court f ind.e it•lf confronted with aa 

..,.,lication for interim relief pending the Pee'• r.eolutian of 
. 

that iaaue. Having retained juriediction. ~r the -t:t.r and in 

lifbt of the circum.tancea presented iii thi• c:a.e, tt. court 

9hall entertain that application and, if per.uadecl by p1ailltiffa• 

proota, ie •~ti•fied that it .. y grant appropriat• i.Dteri• relief 

at this ti-. 

The court·• independent. re•eareb indicate• t)lat • ..edle 

awlicationa of till• kind are not .. 11 docnmMlted in the c

law, in appropriate ciZ"CUm9taneea interia relief •Y bl grant.S 

en an i•eu• •imultaneouely reC•rred to an ~tnietrative body 

under the doctrine of pri-ry juriediction. Por iutanae, in the 

7 



c:••• of l•tJ.gnal cc muaicatigM y. ATU, 113 , • Supp. Zit 

(S.D.B.Y. 1993), interim relief waa granted even where Che court 

referred the central i••ue in the ca•• •to the FCC in tlM fir•t 

inatanc:e(.J• 1d... (citation• a.itted). 

&owever. [t:.ha pu-tie• have) not yet initiated 
prOC9edifl9'• .blf ore du~ FCC, and the p.sssa;e of tima 
without re.olution of the parti••' cli-s>Ut•• poeea an 
extrP~ thr~at to [plaintiff}._ Aecord.ingly, I t\AXo to 
the atandarda of a prelillinary injunction in order to 
maintain ~ha statua quo between the parti•• pending a 
determination by tbe FCC. ~. IC1 s;:Q•misa,1m• Cm:p. 
x. ,..,.,iG*O Iol •• Icl· eo., 4~6 F.2d 2lt (34 Cir. 
ig74) (vacating.preli•iaary injunction granted while 
i••ue• r .... ined pending before FCC). 

l,4... at 264.' 

different poeture, detezw.ined that pending an rec re90lution of 

certain .. ttere in diapute, a preli•inary injunction ahould 

ia•ue. Analyzing the reapective po•itiona of the partiH under 

the Second Circuit'• criteria for the grant of • preliminary 

injunction, ehe lfatiop.al Copwyni~•tiPAI court dete~ed that the 

loa• -of goodwill to a reeeller of telec01111U11ic•tion• •ervic:aa 

< ~s.;gppepisacl.ppl, from tbe Third Circuit, imrol99Cl tba 
granting of a prelillinary injunction . by the dietri.et court in a 
.. tter where tbe di•tric:t. court bad failed cc r@"fer an tssue t o 
the PCC wbicb wa• within the latter•• ~~i•li~ ken- and aYer 
which the latter bad primaey· juti.l!rdi~!on . JJL., <t'!"~ P". 1'd at ?19-
20 .. The app~riat~ eourse of eondcet. t~ 'rhircl Circui.t belcl,. 
would have been f.or the diatr;Lc:t. c:o--..r::t t o stq the: a.ct.ion. b .e.f..ox:e 
it and to refer ehe iaaue (the proviaion g£ ap@Cifi~ t~ of 
interconnection .. rvic.s} to the: rec f~ ... p.J:e.:limi na.;cy 
&:termi~tion. 1d,... at 220. The ~~..L~tl!ma' l!eefsfon·, 
therefore, revolve. not llrOimd a.. an.t.i.~~e.d. .idmi c..i •tta.t • .i:\Ce. 
de~endnat.ion, but inatafld C'01'!~~~ ~~-!!" s:pr.ropri.atem! !!t'S t!f! 
referral. Ail •uch. "Cl Ccirnmw;ii c;at j '1'~ ~e$ n.ot. p r e.vent t.bia. 
Court fro11 now c:oaaideri.ag th~ ~J.1 r--:ft,.' . ! i. ty ~f in1unet ive. re!!e f' 
pendin9 tbe outcome. of &n. ~~c a.~cl."mincu: .. iQl~ in the i.natant ca.a . 

• 



could con•titute irreparable barna through the lo.• of cutomer•. 

813 F.Supp. at 264. While a telecOtt1nUnieation. n••ller can 

expect to loae eertain cuatomers through the normal cour•• of 

buain•••, the lfAtipnal CpppgynisatiQpf court recognised the 

illlp08•ibility of deterlllining exactly which cu•t<>llMtr• ware lo.t 

through normal buaine•• attrition and which were lo•t •• a reault 

of the difficultie• in dispute. •In thi• ea•e, however, monetary 

damage• cannot be ealculated to a reaeonable degree of c•rtaincy 

bacauae there ia no way in which to deteraine exactly which 

departed cu•t01Der• leave (plaintiff] becau•e of tbe naw billing 

procedure• • . . . Furthermore, t:o the ext.•nt that (plaintiff) 

retaine customers yet lo•ea good will, da.agee cannot be 

rea•onAbly ••a•ured . • ld. at 265 Cci~aticn9 01aittecl) . on 
thoae ground&, the ftAtiopal CQ111N11icatigp1 court deterained that 

. 
the grant of • preliainary injunction pending an rec 
deteraination waa apPropriate. .Id.,. 

Two other opiaion9, though reaching a diffe~t reMllt, ar.e 

indicative of the appropriaten••• of interi• relief in i11t1tanc•• 

where ~e hardahi.p and/or prejudice will re•ult to • parcy 

t.1tile its :--:n~~·~r!t'Y remain.a unraaolved before an adlU.rdatrative 

body.. rn- ."- 'J-"':!.' . ~t-.. .t.'i4:mt~~t.1m• Mrvic•• v,_n.1 .A., tfiS r. 2d i111 

CD6C. Cir. lt92). the circuit court detentined that:, de•pite the 

diatriet. e~.::..."""t.' s errant reasoning, the outCOIM of it• di•i•Hl 

::f m a:=t.i:::l ::~e:k~ a declaratory judgownt/injunctive relief ••• 

appropri~ee v'--~ primary jurJ.adietion wa.a ve•ted in tta. PCC. In 

lU lnd'.~ ~e of the ~atties had a.ought 'injunctive rellef pending 

• 
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the out.come of the litigation. However. it• adver•ary agl'Md to 

refrain frOll offeruaiv• conduct, tbua llOOting the claim for 

injunctive relief. The circuit court re••Oned~ 

although court• often apply the priaary juri8diction 
doct:r;ine by holding the law•uit in ~nee so that the 
parties may cum to the relevant agen.r:y, • • • .- ••• 
no "~~ to do so here . . . . Aa [plaint1f fl U. 
•ec:ured [defendant'9] prolll.H not to rroce9cl to ••lf• 
help measures . • . and aa [pl•intif f ~a agr.ed to 
waive it• •tatute of liaitation. ct.fea.e agaiJMtt 
[defendant's) clai• . . . , we can discern no preMnt 
prejudice to either party • • . • 

l.d· at: 1123 <citation• oadtted). Clearly, the AUN-' court 

cOll*idered the issue of prejudice and ~•• ••tiafied that none 

exi•ted; thus, the que•tion of interia reli•f ••• a non-i••Utl· 

In like manner, the Third Circuit acknowledged, in Ric;Jwpnd 

Brpa. BecorcJ.1 y. U.S. sprint, 953 F.2d 1431 (ld Cir. 1tl1), an. 
dopied, 112 S.Ct. 3056 (1g92), that in certain inat•e- t.he 

delay effected by the referral of a c:ontrover•y to an 

admini•trative bOdy aight be so harnalul to one party tbat interi• 

relief ought to be grant.ad. In dicta. tbe court •tat9dt 

tie are not. botlevert wholly Ullllyap&tbetic: t:a 
[plaintiff•a) inability to ••eul"e pnlWIJ>t and eo.t
•ffec:tive cli8J>09itian of it!r negl i.?n::-1!' ~l~·tm against 
rdefendant) . '"'°99 del.y& are- ~f~ttmaL• at.t"ftdanta 

upon the legal and tedm.i~tl ~lex!tf es of our 
~cently revamped nation.al ayatam of talecosmwiic.a
tion.. We uw, of ccurac., that the Comm:fsrnicn.. will 
unde~ake the proceedinga nece1Htary to r~!J'OlYe the
i•aue• the di•t:rict court",_ ordc;i: ha.so i:e.f.e.l::.t:ed ~ il.. 
within & rea•o~l• time ar.e l'T""~"'e Ill~ ~ec!it:f:ot.nr?y 
•• po••ible to cmcple.t.e. t.?-wc:... iA ;b:: unl i ke ly event: 
~he cgw1111on ~-'-~ .. ~~·· -''-' · ... F.rJ~jn_tj_{fl __ ~. 
barngd_,!n;a •ecki;:ig 4:.a;i f.J.:;;.:1l. 1;,;+f- ~a•ict, ~-



.. 

A.8 i• clear from both IJ.lnet and Ris;"Rmd, in appropriate 

cireumetances -- albeit re-rvedly -- eourt• can act to prev.nt 

irreP.rable bani and prejudice to parti•• avaitiag the 

deterainaeion of a .. tter referred to an adlliniatrative body. 

Plaintiff• in the in•t.ant caae reque•t aucb action. Therefore, 

the CO\lrt '11\lat con.eider in vbether plaintiff• bavw ••tabliabed 

•ufficient threat and lilt•libood of injury to warrant the grant 

of auch \lllu•ual interim relief. 

•rel•aiaary %aj11DG~ioe 

In ruling on a .otion for preliminary injunction, the· .COurt 

.u•t conaider: C1J tbe lik•lihood of •ucc••• on the .. rit•1 (2) 

the •xtent to which the plaintiff i• being irreparably baz.d1 

(31 the extent to which the defendant or other int•n•ted pertlOna 

will auffer irreparable bani if the injunction i• iaauecl1 and (4) 

t.be extent to wbic:h tba public in.tere•t favor• the granting of 

the :requee~~ relief. :!U, mrgh.tpt i IV•Dle Jnc. y. BQJUtplli 

lfldg . er¢rtp 9&3 F .24 ,38 ~ 632-33 (3cl Cir• 1912) , ¥01..:g.h y. 

Wn;dn. rt:.,.!"!"~~ ca ... IQC., tol r.2d 116; 111-11 C3d Cir. 

l'tol (cit~tiCl'nS a.itted>. •(T)M grant of injwaccin nlief i• 

an extr~~ey ~ • . . which should be grant9d only in 

limi.t.e.d eir~t.'!t!l~a.• ?x:!M'• GMC ~s;1s cepe,er. XQQ. y. 

simeral !!t?!"'."U t?rp., 9,4'7 P .2d 100, 102 (ld Cir. 1tll) (citationa 

om.itt."1 • ·~re is no pctMr tM exerciH of wbicb .la more 

~lieate, 'l"'M~h r~ires ~ter caution, deliberatiOD, and 8CUDd 

diaeret.ion, or :m:tre ~.in a doubtful cue, tbaa tllie 

i~~ing ~Ofl !tn h'~junctiOG .. • e..~lt9L.Vr. ftttr!AI Mripi119Dt..iqn, 

,, 



'l2 F.Supp. 196, 201 <D.».J. 198,). only when tbm plaintiff 

produce• euf f icient evidence to convince the court chat all four 

factor• favor preliminary relief abould an injunction i••ue. 

0ptici1p1 A8•'n y. Ipdeptndallt Pgti;i•pa, 920 F.2d 187, 11~ (ld 

Cir. 1990). 

Appl.lo•tioa 

In the inetant ca.e, plaintiff• have •• .. rted tbat AT•T 

withdrew Tranlllaittal 1fo. 1179 in an effort to further thwart 

plaintiffs' buaineaa by del•ying an FCC deterainatioa. favorable 

to their poeition in thi• c .. e . AT•T refute• thi• conteation by 

arguing that the withdrawal of the initial tranmittal wa• in 

c091plianee with the FCC'• requeat that the tr~ttal be 

withdrawn and refiled. a.a second supplemental Certif ioation of 

:Richard R. Meade, 1 11. Richard Meade, •a Senior Attornay with 

defendant ATltT eorp. 11 <id... at 11), •did not und9ntand the 

eavrt•a reference of thi• iaaue to the PCC ta •u that the court 

wa.a relying on Tranm.ittal Bo . 8179 to re801W the iNWa.• 14.. 

at ' 12. ~·ieh a m.i.9lmderatanding - .. by • party'• ••ior couwl 

.... gi~ t~e C~t ~. especi&lly •o in ligbt o~ the reviMd 

tran.91littal filed by AT~T. 

It ~ara that, rather than at.te11pting to ~olve the 

fra.ct.iar1Ui%ation iuu.e u jydi;e in an expedit9d manner, AT•T 

deeic!ed ~c ~ir sll of it• cancern.9 at tbi• time with ehe PCC6 

A~ently, !!t:?""O~eere in the moru• 'tllbich i• Trarwaittal llo. 9229 

om be found t~ 1!!!5tte of fract.ianalisation, although thi• Court 

is ~t. !l loe~ a 5 t.o it.s exact locstiac iD a llUblli••lon which 110ra 

tZ 



.. 

than half .an inch thick, and ha• neither a table of content• nor 

an index.' <ism SUpplemental Certification of Richard a. Meade, 

Ex. A). Suffice it to NY that ATlr.T •ia•pent DV9r one hundred 

and forty clays (frcm June 5 to October 2,. 1995) "fine-tuning• 

9nd ~clarifying' it• t.ranamittal. The end reault of thi• effort 

ia tbat AT•T ha• obfuacated tbe iesue referred by thi• Court. to 

the FCC and in so doing 1-• prejudiced plaintiff• and ct.layed the 

deterainat:ion of • c:ance:nl of vital impo.rt.-nC9 to tbna •• 

expra•lied by thia Court in the Opinion. 

The Court finda it incredible that ATili:T'• "Mnior COUll891• 

could not under•tand tba eourt'• foeua of coacun fro. ti. 

unambiguous language of the Opinion. In it• earlier 

determination, the Court pinpointed the pivotal di-..r••••nt 
re-.ining between tM p.rtiee to tbia litigation. n. tiacreet 

. 
i•au• then. •• now, - whatti.r AT•T muat honor t• 
fractionalization of plan. and aervice attempted by tt
plaintiff• - There ia no myatery . 

It appeared at. earlier bearing• in thi• •tter tbat AftT'• 

litigation eowi••l clearly under•tood the· narraw l•aue abou~ 

which the Court ... concerned. 

- relying on the t.beft .... fil9d Tr•n.-ittal WO. 1119 - ·· tllat t:be 

Court refrained from deciding the f ractiana.lisat1- 'iAQa and 

referred it to tbe FCC. There is little to. Iii~. And 

yet the n.w traa.aittal, No. 9229, by virtue of i~ a:l.l-

• 

' ... Charles Hel•in'• prediction iD hi• latter of Octalb9r 
10, 1t,s, p.2. aupra. 



enco.pa••ing bulk, can be te•ti1n0ny to one of only two truth•: 

either AT~T totally miaunder•tood the Opinion and in good f aitb 

included the kitchen •ink in it• new tran•aittal for fear of 

mi••in.g the true i••ue, or else it aubaaitt•d the ••cond 

tran .. ittal after an uncon.aeion.able delay in an effort to 

elongate the proce•• in the hope that ti... would 900t the ia•u• 

by driving plaintiffa out of buain•••· 

The delay in the date%'9lination of the f ractionalisation 

i•9U• baa indeed affected the plaintiff• -· in way. inae.•urabl• 

becauae of the iaanner in which the r••elling .bu•iAe•• cs-rat••· 

A8 e•tabli•bed by plaintiff•' •upporting certificatiODll and 

affidavit•. their revenue and cu•tomer ba•e .bave been vr-atly 

eroded since the initial refu .. 1 by defendallt to authorise the 

fractionalization of plana and traffic. .&u, LJL., Shipp and 

Inga c~rtific::&tiona- eo.pare Hatiqnal co ypia.tiQu y. Am, 

~mra .. !ll F. ~~·w- 25.9. tfhil• t.he eourt recogni••• that 

a.dmi.nietra.ti~ 1~cy ~t.~rein&tiona often involve protracted 

perieds ~f :e~t:1tian vhcee labor ~ can •verely impact one or 

al.l ~ies to s di..~t.e, AT&T ha.- clearly a:acerbat.S the c:l9lay 

a?:d tM ~'!~:.~!1t i~ct ~ plaintiff• in th• inataat •tter. 

~ ~-.Ullv .,,.~j""'~l Cp!!!!!L. 'aa'n lC· A'tfQ', "' P.Jd 220. 225 (2d 

'°'~rdL y. Q.S.SpriQ.t, 153 P, 2d l•ll, 

IUP''· 
Applying the criteria for preliminary injunction• to tbll 

instant case, thl COurt find•wthat the interia relief reque•ted 

by pluatiffs st this st.age of the litigation i• not Ollly 



.. 

-rranted, but i• mandated by tbe ••idenee proffered. Pintly, 

the Court finds that tbe acale• of prolMl.bility are: tipped in 

f•vor of plaintiff• ~-··~ likelihood of •uec .. • ~ the 

merit•. The onws ia on defendant to convince tha FCC tbat it• 

Tariff PCC •o. 2 prohibit• the type of trant1fer att91111Pt.S by 

plaintiff•. ATl&T vu the drafter of tm tariff language at i•.ue 

and, as •ucb, 11n1•t vitbataod the ef fact• of any inadequa~i•• or 

Allbiguitiea therein, empecially since tber9 remaU.. a •ital 

question whether tbe FCC'• con•tructioa of Tariff PCC llD. 2 llha.11 

be accorded retroactive application. Plaintiff•' •\ll:m.i .. ioo• 

•ugge•t that a aimilar reque•t froa 80ll8 other of .&T•T•• carrier• 

ha• been granted by AT•T based upon it• own conatructiGll of it• 

Tariff language . ' 

'ftle central iseue in tbia cant~rmy i• wta.tber p1-1Jd!if fa . 
may fractionalize •pla119• u contracted betweea U•T and it• 

•ggreg-atore and •• governed by Tariff P.C.c. llo. 2. 

Specifically, tbe que•tion i• whether plaintiffe .. y tran.f•r 

tra~f ie under a plan without tranaferring tbe plan it .. lf in 

ol:'der to obtain MC>A actractive di9COUllt• for ad~. The 

ia8Ue of whether Tariff P.c.c. Bo. 3 per.J.e• fra.eti:.cmalutttc::m. 

" -. to ~h1• el-nt of preliainary injunction aaalyaa. 
plaintiff• contend -· and defendant deni•• -· th•t AT•T ha• 
autborized a fractional..i24tion of p!~n ~nd ~r~!fi~ bet ween ot her 
aggregators since the inception of the i.nst.ant liti~icm. a... 
R. C:Urti• MeAnor'• Letter and Att :ie--~ents- ~f Di~ee.mber is. 199Si 
Letter of Dec~r 21, l!,5; Otrtificatiall at &ol>iert Collettr and 
Meanor Letter of Jar3rf 29 . 1!!£:.. ll'~T ha.a aubw.it.~.e.d ne.it.b.e..z:: 
tascimonial not docu.llentary evidence ~o 9~i~f.~~orily reflut~ 
that repre9elltatien. a.e.. L,SL. Lal.~a.::: aL ri:e.d.e..:t:.i...ck L... WhitJneJ: ~· 
dated Febx'uary 7, 199~. 



hall been referred by thi• court to the F.C:.C. Por HV9ral 

r•a•ons, the court finds that plaintiff• have ••tabli•iwd th• 

lik•l~hOod of their •ucceeding in their contention that Tariff 

r.c.c. Mo. 2 doe• in faet pe:nftit fractionalisation. Among tho•• 

r~•90ft• are the fact that nowhere do.• Tariff F.c.c. Ro. 2 
•pecif ically forbid auch fractionalisation1 a rea•onable 

conatruction of the Tariff by a lay per•on would undoubtedly 

permit fractionalization; even if the F.C.C:. wen to find in 

AT•T'• favor on the fracticmalization i••u•, there ia a atrong 

que•tion whether •uch a findiJ:lfl wauld bave retroactive ar .. rely 

pro•pective effect; and AT•T'• protection in it• proviaion of end 

uHr •ervicea •hall in no vay he either diluted OJ!' threatened by 

f ractionalization of the plan8 and traffic ( ... di•c:ue•ion of 

1ecurity iaaue, infra). 

While not ••eking to invade th• F.c.C.'• area of expertiae; 

the Court find• nothing in Tariff r.c:.c. Mo. 2 which pl'9Vent• 

fractionalization, and contemplate• a like finding by tbe P.C.C. 

SM. ,LS..., !n'risan Sat.llitt <;grp. y, IJCI l'CJ.•s• z npiqatiQD•, 5'7 

r.c.c. i1&s, 1167 (1976) (citing u.s. y. Gu1f 1cc1aiq; Q;;a., 2•• 

U.S .. ~•2. 4!-t.6 U92S)); llL~ AT~T ro:rn!w!icatipna Mnlaat 
L!?tbilitl! "~r 11t)rfeit:gre 11nd O;ntex to_ sp caua, Rel. 11o. rec 
!4-159, 10 P.c. c. Red. i&&•~ 1~95 PCC Lexi• 71 (January 4, 1995). 

Clea.rly,. t!!~~~ore. p-la.i.n.tiffs have e.stabliahed a •trong 

likelihood of succ••• on the merita. 

!~ly, plaintiff• uv' ••tabli•bed that their la.• of 

~au.e ~~led with loss of end uaere re.ultant f:roa an 



.. 

indefinite denial by AT•T to recogniz• the •ubjeet tranafar i• 

cauaing -- and ahall continue to cau•• -- them irr.P.rable hara. 

Their· lo.sea are clearly unquantifiable and uy well lead to 

their bu•in••~ demise. 

Thirdly, AT'T ha• little ·ar no dang•r of beiag haN9d •hould 

the sought-for relief be granted. Ite econa11ic ri•k, if any, 

would arguably be covered by P anticipated exc••• over 

cClllmllitmen.t under Contract Mo. 516, 7 and/or by it• incre ... in 

rev.nue by dint of acquiring plaintiff•' cu•to.er• •• tbey are 

siphoned into Contract Mo. Sl' by alternative avenue• . Indeed, 

the Court note• that tbe Hrvice• provided by ATll.T are bill..S 

directly to the end u•er who in turn re-.it• payt19nt directly to 

ATl..T. The i.mltant injunction doe• not change that, nor doea it 

increaee the riaJc that tbe encl uaer •Mll not pay. other 

iet.ere!!t.~ p-utiu .... amang thea, end UHr• t:beMelve• 

t!lreat ~f ~ !thould th9 relief sought be granted:.• 

f aca no 

7 Aa previou•ly referenced, A.Tt.T'• COUDMl repree-ent~d t:htt 
ATfsT ba• initiated suit agaiut PSB for •hortfalla.. ln ~lyz.iug 
the iD8t.ant *>ti.on. ~r • ..nd :irt li¢:t' ~f th@! fact that t.:ha.t. 
•uit wa• for t.he first ti.e rQfQr~M;..d ox.ally at tbe bearing oc 
thie motion, t:.be Court i• net de~er'r1"'d cy !'!'ni:':"ti '!:F.t. fgat: i on . 
lbdeed, AT&T' e own counae-1 fO(,~~ t.he i•e\M:t br iacU1c::ating ~ 
r.119 tariffed oblip~i~tt f~?w'-' hE!~f.r. ·~re all tar i f fed 
obligations, for which CCI~ not PS& .... 'llllQUld bit· obli~~ . 
- ATtsT' a Brl~f.. :f!le.d w!.~!i. t.h.e. Clll:L::.:k. c.f the Ccu.t: t:. Qll Ncvembu 
28, 1995, page 5. Tberefore. it "OUld ~ltr th:ae .M'lT f t !!el f 
ha• acknowledged the U::rel.e·1a:i..c:.e.. cf i.t.4 ~el.at:..e.Q.. lltigat.i Qll. 

again•t PSE. 

• Apparently, per plaint.Ute' r~p t'!~entat:iomr , thf! ltke!l y 
threat of bar. from recognising ~t..b.tu t.~~ie:a: ...... idt1u1ticail t.o 
the transfer at iswe ~rein. ... .. w.a?r e.~::ace.~ t:t AT&T.. ~ 
footnote ,, mmra . 

,., 
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La•tly, the •trong public policy favoring healthy 

ccmpetition among and between reaellere .ould not be of fended by 

the grant of the interi• relief now reque•ted by plaintiff•. 

Therefore, the fourth criterion for the ie.uance of a preliainary 

injunction ha• been •t.. 
k'gO, the Court i• ••ti•fied t.bat. interia relief ~ to be 

granted at thia juncture in the inatant. litigatioa. Aa •ueh, the 

i•aue of an appropriate hond auat be •ddra•Hd. Ped~R.Civ.P. 

65(b). 

hcnarlq. 

tlhen the ri•k of .anetary lo•• to the e.ajo1D9d party 1e 

great, a •ecurity bond muet be poated by the party MCU.ring a 

preliminary injunction. SV•tM Opcrat.igpa y. SC:igtifis Siar• 
PIY· Ccz::u., SSS P.2d 1131, 11f5 (Jd Cir. 117"7). ATl/f coet.ada 

chat recognition. of plaintiff•' traffic traiwf-.r could ..ount to 

a •hortfall of $13,293,ooo -- in addition to tbe 9boztfal.l 

already projected agaiDllt CCI. Plaintiff• ~ ttha~ .ay

abortfall ~•1.lltant from the tranafer would btl canred by .aE:"'a 

exce•• cnrer comaitment •fter th& trams.fer. 'ftna~ ~ o:itn:t. tmm't 

e0Jl8ider whether ATl:T' • reqmst fer ae~..tr!t:y in t!u! amcun.t. of 

$15,ooo.ooo; plaintiff•' euggesticm that no t::Olld be: ~t; or same 

alternative a.aunt of .ecurity ought to m pcstd ta. prot.e.c:t. A'tt.T 

in the event it •i• found to haft been W1~fully Ctjc±aed or 

re•trained.• Ped.R.Civ.P. 6S(c). 

lD the inatant eaee. the.Court baa not been ~with 

eitber certific~tions or affidavits frcm lltt iudic.at·tn~ the. ,. 



extent, if anyr of ncurity demanda Made of other c:arriera 

reque•ting tranafer• like that •ought b•rein. Tbe eourc 
recognize• that all of tbe •ervice• providad by AT•T uader the 

plans at issue are billed di~etly to the end uaar by AT•T 

it:. .. lf. Bod u•er• pay AT•T, not plaintiff•- A9 •uch, any 

•rvices provided pursuant to thi• injunction •ball be no 90re 

likely to go unpaid than if tbe injunction never ia.ued. 

Witb regard to AT•T'a projectiODB •• to the ebortfall• it 

anticipates will reault fro.a this injunction. the Court i• 

unperauaded that shortfall• are • real concern m·a·ltia the 

security iaaue. and 

reeeller• "bo •cQlmit• to certain Mrvice u999, and in: vhf.eh 

carriers both contract with aod •imultaueou9ly C'Oll;'ate &Qi!'inst:. 

their own aggregatora. Often theM ~t.o.ra ue littl.e. rn 

than •bell eotnpanies with no i~t. abili.t.y tc. co~e:r the.tr 

c~it.-nt• ·- even in the rare 8YWlt that the. ~ ma..ke a 

demand for the ehortfall. Thia i• tha world in wh.ieh tt~T 

operates. Aggregaton/ra•ell.ra arc. cc.e. cf ttU'"a qhtr:le.a. fer 

.. rketing it• -rvicea. •eom itaant1i• mtr:! •short&l.ls• are 

little 110re than illWK>rY concepta in t.tte reselltt tm:!uat.ry -

concepca which con.taat.ly unckrgo ~ia.tion. and 

re•trueturing. The only 'cangible' cone.en;. a.t thf.a -~ ta 

tba ••rviee ATltT prcwidea. TM Cau-"'"t in satisfied.. t.ha.t auc:h 

•ervicea and their coet er. protected. To. the. «xt•nt.,. kowe.nu:. 

~Jaat AT~T'• demand for fifteeq aillion dollara• security ta 

•hortfal..l.a., the: Cam:t ffnda t.h.itt t..hreat 

• 



neither pivotal to the in•tant injunction nor properly 

•ub•tantiated by AT~T. 

Therefore, unconvinced of any real threat to AT•T by tbe 

9%'•nt of. the in•tant injunction, the Court •hall order that a 

bond of one hundred thou•and dollar• ($100,000.00) be po•t•d •• 

•ecurity pur•u.nt to Ped.R.Civ.P. 65(c). That •ua •hall 

satiafactorily cover any unforeeeeable lo••e• reaultant free thi• 

injunction, should the injunction later prove to have been i••ued 

in error. 

The Court •hAll permit the parties to revi•it th4t 'iaaue of . 
••curity at any time in the future upon the filing of appropriate 

paper• aupported by eredibl~ dOCWD9ntary or te•timK>nial evidence. 

An appropriate order accompuiie• this Lett•r Opiniot\. 

U.S.D.J • 

• 


